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INSURANCE ADJUSTER—PRACTICE OF LAW 


The State of Wisconsin on the relation of the members of 
the Executive Committee of the Junior Bar Association of 
Milwaukee brought an action to restrain one Rice from en- 
gaging in certain practices and rendering certain services to 
insurance companies which were alleged to constitute the 
practice of law. Rice was not licensed to practice law. Plain- 
tiffs asserted that the defendant advertised himself as being 
engaged in the business of investigating and adjusting claims 
based on personal injury and property damage, giving legal 
advice relative to questions of liability and damages, negotiating 
the settlement of claims and preparing contracts and releases 
incidental to the settlement of such claims. Defendant admitted 
that he was engaged as a claims adjuster and alleged that the 
acts, of which plaintiffs complain, were incidental to his lawful 
business and did not constitute the practice of law. 


Court’s Findings 


The Wisconsin Supreme Court followed the reasoning of the 
Missouri Supreme Court as expressed in Liberty Mutual 
Insurance Company v. Jones and affirmed the order entered 
by the lower court in the following respects: defendant is 
ordered to cease and desist from appearing in a representative 
capacity before a justice of the peace; from advising or recom- 
mending that an insurance company settle a claim asserted 
against it for any amount or sum; from advising or recom- 
mending that a company refuse or reject a claim; from advising 
others of their rights or duties toward an insurance company 
or third persons; from advising or recommending that insur- 
ance companies have subrogation or contribution claims against 
other insurance companies; from advising insurance companies, 
claimants, or third persons of their rights arising out of a 
contract of insurance; and from preparing contracts or releases 
for the settlement of claims, The right of the defendant, as 
authorized by statute, to engage in the business of adjusting 
losses for insurance companies, if licensed so to do, is upheld, 
however. Defendant may advertise himself as being engaged 
in such business, may make investigations and communicate 
his reports and may select the proper forms of already pre- 
pared releases to be used in settling claims. See State of 
Wisconsin ex rel. Junior Association of the Milwaukee Bar 
v. Rice, reported at {| 300,417, 501,592 and 703,474. 
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% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court, on November 18, 1940, 
denied certiorari in: 


Richman v. Nielsen [8 Automobile Cases 493] 
% FIRE AND CASUALTY 


Coverage of Fire Policy—aA policy which purported to cover 
loss caused by fire or by order of military or civil authority 
exercised to prevent the spread of fire was held to cover 
damage to goods caused by rising flood waters in Cincin- 
nati, Ohio, after employees of the insured who had been 
removing the goods to safe grounds were ordered by the 
police and fire department to leave the building since there 
was a possibility that it would have to be dynamited to 
prevent the spread of a raging fire. (The Princess Garment 
Co. et al. v. Fireman’s Fund Ins. Co. of San Francisco, Calif., 
U. S.C. C.A., 6th C.)... 300,418. 


Ownership of Property.—In an action to recover for a loss 
under a fire policy, the granting of a nonsuit as requested 
by defendant on the ground that plaintiff did not own the 
property on which the insured building was located in fee 
simple and therefore could not bring the action in his name 
alone was held error, such defect being subject to attack 
only by demurrer or answer. (Baker v. Hartford Fire Ins. 
Co., S. C. Supreme Ct.).. .] 300,419. 


Default Judgment—Meritorious Defense—An order opening 
up a default judgment entered against an insurance com- 
pany was held proper under evidence showing that the 
failure to answer was due to the sudden and continued 
illness of counsel and that the insurer had a meritorious 
defense to the action. (Gaskins v. California Ins. Co., S. C 
Supreme Ct.).. .{ 300,420. 


Personal Property Destroyed by Fire.—In plaintiff's action to 
recover for a loss of personal property that was destroyed 
by fire, the court held that the introduction into evidence 
of a letter dictated by an agent wherein he denied having 
received notice of a mortgage on the property was held 
error; also a ruling allowing into evidence certain exhibits 
was erroneous. (Stone v. Union Fire Ins. Co., Colo. Supreme 
Ct.).. .§ 300,421. 


Amount of Loss Determined.—An agreement entered into be- 
tween the insurance company’s adjuster, its local agent and 
the insured was held to amount to a determination of the 
amount of the loss but not to constitute an agreement which 
would bind the insurance company to pay the amount so 
determined. (National Fire Ins. Co. etc. v. Farris, Ga. Ct. 
of App.). . .§ 300,422. 


Indemnity against Injury to Employees.—Under a policy pur- 
porting to indemnify the assured against liability for dam- 
ages growing out of injuries to the assured’s employees, the 
insurer was not liable for the amount of a judgment paid 
by the said assured on an employee’s claim, said assured 
not having sent the process served upon it to the insurer as 
required by the policy. (Boyle Road and Bridge Co. v. 
American Employers’ Ins. Co. of Boston, Mass., S. C. Supreme 
Ct.).. .§ 300,423. 


% NEGLIGENCE % 
(Other than Automobile) 


Horse Killed.—Plaintiff brought an action to recover the value 
of a horse which was killed by coming in contact with one 
of the wires of a transmission line owned by defendant 
Tennessee Valley Authority. The court reversed a judg- 
ment rendered against said defendant, holding that although 


defendant was guilty of negligence in allowing tree branches - 


to grow up around an uninsulated transmission line, other 
efficient intervening causes proximately resulted in the death 
of plaintiff's horse. (Moyers et al. v. Ogle, Tenn. Ct. of App.) 
.. 401,755. 


Attack by Dog.—A judgment entered in a suit brought by 
plaintiff to recover damages for injuries sustained as the 
result of being attacked by a dog owned or harbored by 


defendants was affirmed on appeal, the court overruling 
assignments of error stating that the trial judge erred in 
refusing to give defendants’ special requests to charge, that 
there was error in the general charge, and that there was 
error in refusing defendants’ motion to direct a verdict. 
(Draime v. Myers et al., Ohio Ct. of App.).. .] 401,757. 


Sufficiency of Complaint—In a suit brought by plaintiff to 
recover damages resulting from the burning of his house, 
a demurrer to plaintiff’s complaint was held to have been 
properly sustained on the ground that proof of the allega- 
tions contained ‘in the complaint would not preclude the 
hypothesis that the fire was caused by some other agency 
and originated in some place other than a meter box, a 
device owned by defendant, or its immediate vicinity. (Milton 
v. Mitchell County Electric Membership Assn. et al., Ga. Ct. 
of App.)...7 401,758. 


Abatement of Public Nuisance.—It is well settled in the state 
of Tennessee that a public nuisance may be abated by suit 
of an individual, where such individual complaining shows 
some peculiar injury or inconvenience to himself resulting 
from the maintenance of such public nuisance. (Johnson v, 
McCurry, Tenn. Ct. of App.)... 401,754. 


Independent Contractors.—Where “the work to be performed 
necessarily will cause injuries to others unless precautions 
are taken to protect them from the consequences of such 
work, the employer is liable for the negligence of an inde- 
pendent contractor.” This rule rendered defendant landlord 
liable for injuries sustained by plaintiff, a tenant, as the 
result of being overcome by fumes after her apartment was 
fumigated. (Ferguson v. Ashkenazy, Mass. Supreme Jud. 
Ct.).. .§ 401,737. 


Elevated Trains.—In a suit brought by plaintiff to recover 
damages resulting from the death of her intestate, who 
fell from the rear platform of one of defendant’s elevated 
trains, the court affirmed a judgment for plaintiff. (Trudell, 
Admzx. v. N. Y. Rapid Transit Corp., N. Y. Supreme Ct., 
App. Div.). . .] 401,742. 


Railroad’s Liability—The fact that the dead body of plaintiff's 
decedent was found between the rails on defendant's track, 
without other evidenciary facts, raised no presumption that 
he had been an obstruction, while alive, upon the track and 
was killed by defendant’s train. The court held that plaintiff 
failed to make out a prima facie case and therefore, was not 
entitled to go to the jury. (Meador v. N.C. & St. L. Railway 
Co., Tenn. Ct. of App.).. . 401,760. 


Fall over Floor Truck.—In a suit brought by plaintiffs, husband 
and wife, to recover damages caused when plaintiff wife 
sustained personal injuries as the result of a fall in her 
home over a floor truck taken there by defendant for 
removing a refrigerator, the court denied a recovery holding 
that the evidence did not establish negligence on the part 
of defendant and that plaintiff was guilty of contributory 
negligence as a matter of law. (Chattanooga Gas Co. v. Dilla 
Frank; Same v. J. H. Frank, Tenn. Ct. of App.).. . 401,752. 


Expert Testimony.—In a suit brought against defendant physi- 
cian, wherein plaintiffs contended that defendant’s act of 
seizing the arms of the minor plaintiff while an operation 
was being performed caused osteomyelitis of the upper right 
arm, the court held that the qualifications of an expert are 
to be determined by the trial judge and his judgment 1s 
seldom interfered with. Plaintiff's exceptions to rulings of 
the trial judge excluding certain questions put to plaintiff's 
expert witness were overruled. (Jrving Carbonneau v. 
Lachance; Joseph Carbonneau v. Same, Mass. Supreme Jud. 
Ct.). . .§ 401,739. 

Institution for Mentally Diseased—Inmate Injured.—Claimants, 
husband and wife, brought an action against the state of 
New York to recover damages sustained when the wife fell 
or jumped from an unlocked and unguarded window while 
an inmate of an institution maintained by the state for the 
mentally diseased.. A motion made for an order for an 
examination before. trial of the state of New York and for 
an inspection of its'records containing entries of the history, 
treatment, care, and the injuries received by the wife was 
granted. (Manzi et al. v. The State of New York, N. Y. Ct. 
of Claims.).. .{ 401,747. 
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Warehouseman’s Liability—Plaintiff brought suit to recover 
damages for the spoilage of meat while stored in defendant’s 
cold storage warehouse. The court denied a recovery on the 
ground that plaintiff failed to sustain the burden of proving 
that his goods were damaged through defendant’s negli- 
gence. (Carando v. Springfield Cold Storage Co., Inc., Mass. 
Supreme Jud. Ct.).. . 401,735. 


Fall on Icy Steps.— Where plaintiff, a warehouse foreman, sus- 
tained injuries while descending steps located at the end of 
defendant’s loading platform, the court held that evidence 
showing the sagging of a canopy over the platform, causing 
the water to drip upon the platform steps and resulting in 
the formation of dangerous ridges of ice, presented a ques- 
tion of fact as to defendant’s negligence in keeping the 
premises in a reasonably safe condition. (Perl v. Cohodas, 
Peterson, Paoli, Nast Co., Mich. Supreme Ct.)... 401,748. 


Patron at Hockey Game Injured.—Plaintiff, while attending a 
hockey game at defendant’s arena, became ill and was 
proceeding along an aisle on his way to the rest room when 
he was injured by being struck in the face by a hockey 
puck. The court affirmed a judgment for plaintiff, holding 
that the issues of contributory negligence, voluntary assump- 
tion of the risk by plaintiff, and the negligence of defendant 
were properly submitted to the jury. (Lemoine v. Springfield 
Hockey, Assn., Inc., Mass. Supreme Jud. Ct.)...{ 401,741. 


“Tavern” Patron Injured.—Plaintiff sustained injury while a 
patron in defendant’s “tavern” when the bartender, noticing 
that plaintiff had fallen asleep, gathered some papers, placed 
them under plaintiff’s foot, and “started a little blaze.” The 
court affirmed a judgment for defendant, holding that de- 
fendant was not responsible for the acts of the bartender, 
his employee, since said bartender was acting outside of the 
scope of his employment. (Sullivan v. Crowley, Mass. Su- 
preme Jud. Ct.).. . 401,736. 


Theatre Patron Injured.—In a suit brought by plaintiff to re- 
cover damages for injuries sustained as the result of a fall 
when she attempted to extricate her foot from a gummy 
substance on the floor while a patron in defendant’s theatre, 
the court held that the jury would be warranted in finding 
from the appearance, shape, size, color and location of the 
sticky mass that it had remained upon the floor long enough 
for defendant, in the exercise of care, to discover its existence 
and to remove it or to warn patrons of its presence. (Bavosi 
v. Interstate Theatres Corp., Mass. Supreme Jud. Ct.)... 
{ 401,738. 


Hotel Guest Injured.—Plaintiff sustained injuries while a guest 
in defendant’s hotel as the result of a fall while leaving the 
unlighted bathroom adjoining her room, the floor of said 
bathroom being six inches higher than the floor of the room. 
Defendant had failed to place a bulb in the light socket in 
the bathroom. The court, in affirming a judgment for plain- 
tiff, stated the rule that when one goes to a hotel, the very 
thing he bargains for is the use of safe premises, and while 
the hotel keeper is not an insurer, under such circumstances, 
the law protects the guest from the carelessness of the 
hotel keeper, even where the defect in the premises is known, 
or is obvious to the guest, provided the guest uses ordinary 
care. (Cumming v. Allied Hotel Corp., St. Louis Ct. of App., 
Mo.).. ./ 401,734. 


Fall through an Unguarded Window.—In a suit brought to 
recover damages for injuries sustained when the minor 
plaintiff fell through an unguarded window in a house 
owned by defendants, and in which the minor lived, the 
court affirmed a judgment for plaintiffs. (Prince et al. v. 
DiSciullo et al., N. Y. Supreme Ct., App. Div.).. .{ 401,743. 


Fall on Stairway.—Plaintiff, a tenant in a building owned by 
defendants, brought an action to recover damages for in- 
juries sustained as the result of a fall down a stairway. The 
jury found that the stairway involved was not as free from 
danger as its nature would reasonably permit with respect 
to, first, the maintenance of a proper railing and, secondly, 
the presence of a metal strip on the edge of the step from 
which the fall took place. The court on appeal reversed a 
judgment entered for plaintiff on the ground that the find- 


ings of the jury were not sustained by competent evidence. 
ne v. Kaltenbach et al., Wis. Supreme Ct.)... 


’ 


Fall into Furnace Pit.—Plaintiff, a tenant, was told by defendant 


landlord to burn some rubbish in the furnace. Plaintiff 
followed defendant into the furnace room, which was in 
complete darkness, where she fell into a furnace pit and 
was injured. On appeal from a judgment for plaintiff, the 
court held that special answers returned by the jury were 
supported by the evidence and, therefore, it was error for 
the trial judge to set aside an answer finding plaintiff guilty 
of contributory negligence. Judgment should have been 
entered for defendant on the special answers notwithstand- 
ing the general verdict returned in favor of plaintiff. (Donald- 
son v. Kemper, Kan. Supreme Ct.).. . 401,750 


Fall on Stairway.—In a suit brought to recover damages for 


injuries sustained by plaintiff as the result of a fall on a 
stairway in defendant’s building, the court denied recovery 
for two reasons. First, plaintiff was thoroughly familiar 
with the steps in question and was in as good a position 
to know and appreciate any danger from descending these 
steps as were defendant’s agents, and secondly, there was 
no evidence showing the cause of plaintiff’s fall. (Hamilton 
National Bank of Chattanooga v. Alexander, Tenn. Ct. of 
App.)...§ 401,751. 


Repairs to Steps.—Where plaintiff brought a suit seeking to 


recover damages for injuries sustained as the result of a 
fall on the back steps of a cottage which she had rented 
from defendant, the court denied a recovery on the ground 
that plaintiff failed to sustain the burden of proving that 
one Ed Riggins was the authorized agent of defendant at 
the time he made certain repairs to the steps. (Powell v. 
Holley, Tenn. Ct. of App.).. .[ 401,753. 


Evidence Outside of Pleadings.—In a suit brought by plaintiff 


to recover damages for injuries sustained as the result of 
a fall down a flight of marble stairs in an office building 
owned and operated by defendant, the court reversed a 
judgment entered for plaintiff on the ground that the case 
made by plaintiff’s evidence was not within the pleadings. 
(Horvath v. Chestnut Street Realty Co., St. Louis Ct. of App., 
Mo.). . .[ 401,756. 


Master and Servant.—Where defendant company contended 


that its liability for injuries sustained by plaintiff rested 
upon the negligence of its employee, Basye, in failing to 
keep the premises free from ice, and that a verdict finding 
defendant company liable and acquitting the employee of 
negligence was inconsistent and self-destructive, the court 
held that it is settled law that a servant is not liable to 
third persons for nonfeasance, but that the master, under 
the rule of respondeat superior, is liable. (Ryan v. Standard 
Oil Company of Indiana et al., St. Louis Ct. of App., Mo.) 
on 3. 


’ 


Obstructions on Sidewalk.—Plaintiff sustained injury while 


walking along a public way as the result of being thrown 
down when the doors of a bulkhead were raised while she 
was crossing over them. Plaintiff’s contention that the bulk- 
head was maintained in violation of a city ordinance was 
found to be without merit, the court holding that the provi- 
sions of the ordinance applied to those who constructed the 
bulkhead and not to defendants, the subsequent owners of 
the premises. The ordinance regulated merely the construc- 
tion, and not the maintenance, of structures covered by its 
provisions. (Turturro v. Calder et al., Mass, Supreme Jud. 
Ct.) .. . 401,740. 


Pedestrian Injured.—In a suit brought by plaintiffs, husband 


and wife, to recover damages for injuries sustained when 
plaintiff wife fell upon an allegedly defective sidewalk, the 
court affirmed judgments in favor of plaintiffs against both 
defendant village and defendant abutting owner. (Sapego 
et al. v. The Incorporated Village of Mount Kisco, New York 
et al., N. Y. Supreme Ct., App. Div.). . .[ 401,744. 


Joint Tortfeasors.—In a suit brought by plaintiff against the 


abutting owner for injuries sustained as the result of falling 
upon a defective sidewalk, defendant set up as a defense 
a suit against the city for the same injuries, the recovery 
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of a judgment and satisfaction thereof. The court reversed 
a judgment entered for plaintiff, holding that satisfaction 
of a judgment recovered against one joint tortfeasor oper- 
ates as a discharge for all. (McTigue v. Levy, N. Y. Supreme 
Ct.). . .§ 401,745. 


Defective Pavement.—Plaintiff sustained injuries after alighting 
from defendant’s street car when she stepped into a hole 
in the pavement in the safety zone. A verdict directed in 
favor of the carrier and defendant municipality was reversed 
on appeal. The court held that a carrier may not negligently 
invite a passenger to alight at a point where a few steps 
will plunge him into disaster without warning him of the 
danger. As to defendant municipality, it was held that said 
defendant had no power to adopt or enforce provisions in 
its charter requiring plaintiff to file a sworn claim, since 
this provision contravened a statute which required an un- 
sworn notice only. (Knapp v. City of Detroit et al., Mich. 
Supreme Ct.).. . 401,749. 


Owner’s Liability —Where plaintiff, a pedestrian, wandered off 
of the sidewalk onto an entry or areaway leading into the 
rear of defendant’s house, and walked off or over a sixteen 
and one-half inch difference in the concrete levels, as a 
result of which she sustained injury, the court denied a 
recovery. Owners of real estate are not required to put 
guards or railings around steps, terraces and other neces- 
sary differences in grade on their own property, which are 
not in themselves inherently dangerous, in order to protect 
wanderers on their premises from being hurt. (Boutelje v. 
Tarzian, Pa. Superior Ct.).. .{ 401,759. 


* LIFE x 


Total and Permanent Disability —Evidence disclosing that the 
insured continued to be employed at full time jobs for some 
years after the insurance under which plaintiff seeks to 
recover total and permanent disability benefits had ceased 
to apply to him was such as to entitle the defendant to a 
judgment. (Tripp v. Metropolitan Life Ins. Co., St. Louis 
Ct. of App., Mo.).. .J 501,583. 


Disability Benefits Claimed.—After insurer had refused to con- 
tinue paying disability benefits on the ground that the 
additional proof of disability was insufficient to show 
the continuance thereof, the burden of proving the con- 
tinued disability was on plaintiff insured. (Fricke v. The 
Mutual Life Ins. Co. of N. Y., Kan. Supreme Ct.) . . .f 501,584, 


Commencement of Disability.—Plaintiff’s claim for benefits to 
which he became entitled during the second year of his 
disability could not be overcome by defendant’s contention 
that his disability during the second year commenced at a 
time when he was in default in his dues, said disability 
having actually commenced in the preceding year and the 
default being attributable to the insurer rather than the 
insured. (Journeymen Barbers’ International Union of Amer- 
ica v. Pickett, Tenn, Ct. of App.).. .§ 501,589. 


Assignment of Policies —The assignment of certain policies in 
Illinois as security for loans was held to give to the person 
for whose benefit the assignment was made a right to the 
proceeds of the policies as against the claim of the wife 
of the insured as beneficiary. (The Lincoln Natl. Life Ins. 
Co. v. Horwich et al.; Brunswick v. Horwich, U. S. C. C. A,, 
7th C.)...9 501,577. 


Change of Beneficiary—In a proceeding to determine which 
of two rival claimants were entitled to the insurance pro- 
ceeds involved, the court upheld the insured’s right to change 
the beneficiary against the claim of one of the claimants 
that her interest had become vested. (Chrysler Corp. v. 
Disich et al.; Mich. Supreme Ct.).. . 501,578. 


Funeral Benefit Group Policy—Jurisdiction of Court—Under 
a funeral benefit group policy, the survivors of the deceased 
insured could not sue as beneficiaries on account of funeral 
expenses expended by them, but their claims were baseable 
on their status as heirs or creditors of the deceased’s estate. 
(Singer et ux. v. Woodruff’s Ins. Co., La. Ct. of App.)... 
¥ 501,579. 
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Waiver—Misrepresentations in Application.—Disclosure to in- 
surance agent that certain statements made in the applica- 
tion by the insured were false, but not showing that he was 
told that they were known to be false at the time when 
made or that they were made with intent to deceive was 
held insufficient to constitute a waiver by the company of 
its right to cancel the policy because of such misrepresenta- 
tions. (Martinson, Admr. v. Prudential Insurance Co. of 
America, Wis. Supreme Ct.). . .{/ 501,580. 


Accidental Death.—The direction of a verdict for the defendant 
insurer is not proper where the evidence is such that the 
jury might find that the insured’s death was accidental and 
within the coverage of the policy upon which suit is brought. 
(Sargent v. Massachusetts Accident Co., Mass. Supreme Jud. 
Ct.)...9 501,581. 


Automatic Premium Loans.—The application of the reserve 
value of a policy to the advancement of premium loans 
after an insured had defaulted in making his premium pay- 
ments, said application being in compliance with the provi- 
sions of the policy, was upheld, the insurer not being bound 
to apply the entire reserve available at the date of default 
to the purchase of extended insurance, (Shamblin v. South- 
land Life Ins. Co., Tex. Ct. of Civ. App.) ...9 501,585. 


Compensation Applied to Premium Payments.—The failure 
to file a claim for compensation does not destroy the right 
thereto and although compensation may not be collectible 
where there is a delay in filing the claim, nevertheless that 
compensation is applicable to revive insurance which has 
lapsed, the right to compensation having been established 
by a finding of disability made by the Veterans’ Bureau. 
(United States of America v. Kearns, Admx. et al., U. S. 
C. C. A., 10th C.)...9 501,582. 


Time for Bringing Suit—Defendant’s motion for summary 
judgment dismissing plaintiff’s complaint based on a policy 
issued by defendant was granted where the complaint dis- 
closed on its face that the action was not instituted within 
the time limited by the policy. (Specht v. Bankers Indemnity 
Ins. Co., U. S. Dist. Ct., S. D, N. Y.)...7 501,586. 


Recovery of Premiums.—Proof of the fact that policies had 
been issued to plaintiffs, that said policies had been assumed 
by defendant and that defendant had committed a breach 
thereof by refusing to accept premiums tendered while the 
policies were in force was sufficient to allow plaintiffs to 
recover back all premiums paid on said policies. (Lincoln 
Income Life Ins. Co. v. Boyd et al., Tenn. Ct. of App.)... 
7 501,587. 


Insurer’s Burden of Proof.—In plaintiff's action to recover 
hospital and surgical expenses under a policy issued by 
defendant, the court held that the defendant had the burden 
of proving that the operation was necessitated by an illness 
which existed at the time of or within thirty days after the 
issuance of the policy in order to avoid liability. (Gardner 
v. National Casualty Co., Tenn. Ct. of App.)... 501,588. 


Amendment to Incontestability Statute Unconstitutional.—An 
amendment to the incontestability statute, which by its title 
purported to add a proviso making said statute applicable 
to disability benefit provisions as well as life provisions, was 
held unconstitutional in that it also attempted to make a 
change relative to the period of incontestability without 
making any reference to such change in its title. (Stewart 
v. Woodmen of the World, Life Ins. Society, S. C. Supreme 
Ct.) . . .§ 501,590. 


Punitive Damages against Insurer.—The conditions under 
which an insurer refused to accept a premium which was 
tendered on an industrial policy at a time when the policy 
was in force and not lapsable because of the grace period 
were held to infer that the refusal was made with a fraudu- 
lent intent to cancel the policy and plaintiff was properly 
allowed punitive damages in her action for breach of con- 
tract. (Davis v. The Life Ins. Co. of Va., S. C. Supreme 
Ct.).. .§ 501,591. 
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*% AUTOMOBILE ~ 


Flooded Highway.—Claimants were injured when the car in 
which they were traveling at about 35 miles an hour on a 
flooded highway ran off the road and into a tree. Since 
the driver’s negligence was the proximate cause of the acci- 
dent, the state of New York was not held responsible for 
the injuries sustained. (Torrey v. The State of New York; 
Adam Frost v. Same; Edward Frost v. Same; Kennedy v. 
Same, N. Y. Ct. of Claims). . .] 703,460. 


Contractor’s Liability—A highway contractor doing work on 
a highway is bound to act reasonably and with due regard 
for the rights of persons lawfully using the way, and is 
liable for injuries resulting from his negligence in the per- 
formance of the work. Defendant contractor was held liable 
in a suit brought by plaintiff to recover damages for injuries 
sustained when the car in which she was riding struck a 
hole in a road under construction by defendant. (Toler v. 
Hawkins, Okla. Supreme Ct.).. . [ 703,454. 


Gross Negligence in Guest Case.—While fatigued, defendant 
drove an automobile at about 35 miles an hour on a slippery 
road and in heavy rain. The automobile skidded and a guest 
was injured, The evidence being insufficient to warrant a 
finding of gross negligence, defendant was held not answer- 
able in damages for injuries sustained by the guest. (Lough- 
ran v. Nolan, Mass. Supreme Jud. Ct.)...{ 703,439. 


Guest Injured.—A statement, signed by an injured guest, con- 
tradicted his testimony as to how the accident occurred. 
This statement was admissable in evidence as impeaching 
evidence and as an admission on the part of plaintiff. De- 
fendant host was not held responsible for his guest’s injuries, 


(Langan v. Pianowski, Mass, Supreme Jud. Ct.).. .] 703,443. 


Res Judicata.—Two judgments were obtained against the owner 
of a car in which one passenger was injured and another 
was killed. The administrator of the deceased passenger 
sought satisfaction of his judgment against the owner’s 
insurer, but the court, finding no valid contract between 
the insurer and said owner, denied the relief sought. When 
the injured passenger sought a similar recovery, the finding 
of no valid contract was held to be res judicata. (Conald 
v. Stern et al., Ohio Ct. of App.).. . [| 703,459. 


Intoxication of Pedestrian—A pedestrian was struck by an 
automobile while crossing the street. The evidence was 
conflicting as to whether or not he was intoxicated at the 
time of the accident and the jury resolved the dispute in 
favor of the pedestrian. The determination of the pedestri- 
an’s sobriety being the duty of a jury, the trial court’s entry 
of judgment in favor of the motorist was reversed. (Baczek 
v. Damian, Mass. Supreme Jud. Ct.)...{ 703,438. 


Appendicitis of Injured Pedestrian.—Plaintiff sought recovery 
for the death of a high school boy from appendicitis, 
allegedly due to injuries received when struck by defend- 
ant’s automobile. The jury’s verdict in favor of plaintiff 
was upheld, the court refusing to rule that there was no 
evidence of a causal relation between the accident and the 
death. (O’Connor, Admr. v. Griff, Mass. Supreme Jud. Ct.) 
«ff 703,442. 


Failure to Testify as to Sobriety.—The court’s refusal to per- 
mit the jury to infer that plaintiff, an injured pedestrian, 
would have injured his case if he had testified constituted 
error. In view of the conflicting evidence on the highly 
material issue of plaintiff’s sobriety defendant had a right 
to argue that plaintiff’s failure to testify gave rise to an 
inference that he was not sober. (Murphy v. Moore, Mass. 
Supreme Jud. Ct.).. .f] 703,444. 


Contributory Negligence of Pedestrian—The contributory 
negligence of a pedestrian in walking on the traveled portion 
of the highway rather than on his extreme left-hand side 
thereof and suddenly attempting to cross to his left-hand 
side thereof in front of an oncoming truck, of the approach 
of which he had been warned, barred recovery by his admin- 
istratrix for his death which occurred when he collided with 
the truck. (Miller, Admx. v. Lewis and Holmes Motor Freight 
Corporation, N. C. Supreme Ct.).. .[ 703,450. 


Pedestrian Injured by Car Struck by Train.—Plaintiff was 


injured when defendant’s train struck an automobile, carried 
it down the tracks, and dropped it upon her. The evidence 
as to defendant’s negligence was in sharp conflict and the 
court, viewing in the light most favorable to the plaintiff, 
reversed a judgment in favor of defendant as in case of 
nonsuit. (Watson v. Atlantic Coast Line R. R. Co., N. C. 
Supreme Ct.)... 703,451. 


Pedestrian Injured While Crossing Street —While plaintiff was 


crossing the street, keeping careful and continual lookout 
for approaching traffic, he was struck by defendant’s truck 
as it came around a curve at an excessive speed and on 
the wrong side of the road. After a jury verdict in favor 
of the plaintiff, the trial court entered a judgment for the 
defendant. There being no justification for withholding the 
question of defendant’s negligence and plaintiff's contribu- 
tory negligence from the jury, the judgment was reversed 
on appeal with instructions to reinstate the jury’s verdict. 
(Adams v. Armour & Co., Pa. Superior Ct.) .. . | 703,458. 


Truck Struck by Locomotive.—Defendant railroad was held not 


responsible for the death of plaintiff's intestate who was 
fatally injured when his truck was struck by a locomotive 
at a grade crossing. Had plaintiff’s intestate been proceed- 
ing cautiously, he would have availed himself of the ample 
opportunities afforded to ascertain seasonably the approach 
of the train and would have averted the collision. (Gove, 
Admxz. v. Boston and Maine R. R., Mass. Supreme Jud. Ct.) 
.. {1 703,440. 


Railroad Crossing Collision—In a suit brought to recover 


damages for the death of their daughter, who was killed 
when the automobile in which she was riding struck a train 
standing at a crossing, the court held that plaintiff failed 
to establish a set of circumstances which would warrant the 
jury’s consideration of the question of reasonable care on 
the part of the trainmen. (Lowden et al. v. Bowles et al., 


Okla. Supreme Ct.).. .f 703,453. 


Excessive Speed of Train.—Plaintiff’s decedent lost her life 


when the automobile in which she was riding was struck 
by defendant’s train which was operated at a speed in excess 
of the speed limit set by ordinance. The questions of 
defendant’s negligence and proximate cause were for the 
determination of the jury and, there being no error in the 
trial court’s rulings or instructions, the jury’s verdict in 
favor of plaintiff was upheld. (Lang, Special Admr. v. Chicago 
and Northwestern Ry. Co. et al., Minn. Supreme Ct.)... 
1 703,456. 


Left Turn Across Highway.—Plaintiff’s automobile was struck 


as it turned left across the highway. Defendant admitted 
his negligence and an auditor and the jury exonerated plain- 
tiff from a charge of contributory negligence. Defendant 
was, therefore, held responsible for plaintiff's personal 
injuries and property damage. (Zawacki v. Finn., Mass. 
Supreme Jud. Ct.).. .f 703,441. 


Used Car Dealer’s Liability Plaintiff had difficulty with the 


steering of a used car purchased from and serviced by 
defendant, but managed to keep it on the road until a tire 
blew out. After a verdict in favor of defendant a new trial 
should have been awarded. Whether defendant was negli- 
gent and whether such negligence was the proximate cause 
of the accident should have been determined by a jury. 
Also, excessive speed as an element of contributory negli- 
gence should not have been submitted to the jury. (McLeod 
v. Holt Motor Co., Minn. Supreme Ct.). . . 703,455. 


Collision at Intersection—An insurance company, as subrogee, 


sought to recover property damages inflicted when the auto- 
mobile of its insured was struck at an intersection at which 
it had the right of way. Because there was no substantial 
evidence that the automobile was operated in an unlawful 
manner, the jury’s verdict in favor of the defendant could 
not be upheld. (General Exchange Ins. Co. v. Elizer, Ohio 
Ct. of App.).. .f 703,448. 


Intersection Collision.—Plaintiffs, husband and wife, recovered 


damages which resulted when an automobile, which the 
wife plaintiff was driving, was struck on the left at an inter- 
section by defendant’s automobile. Defendant’s failure to 
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slow down his speed on approaching the intersection when 
his view was obstructed, his failure to see the other car in 
time to prevent striking it and his failure to respect the wife 
plaintiff's right of way was held the proximate cause of the 
accident. (Van Dyke et ux. v. Waguespack et al., La. Ct. of 
App.).. .§ 703,464. 

Automobile Collision.—Plaintiff recovered damages for in- 
juries which resulted from an automobile collision. Under 
the evidence, defendants’ negligence and plaintiff’s con- 
tributory negligence were questions of fact for the deter- 
mination of the judge, the case being tried without a jury. 
(Hettrick v. Torrence; Same v. Barnhardt, Pa. Superior Ct.) 
.. .§ 703,461. 

Entrusting Car to Incompetent Driver.—Although an employer 
was not liable under the theory of respondeat superior for 
the negligence of an employee who, instead of driving a 
truck back to the garage as directed, became intoxicated 
and used the car for his own pleasure, the employer was 
guilty of actionable negligence in entrusting the truck, after 
working hours, to a driver who was known to drink intoxi- 
cating liquors excessively. (Nicholson Construction Co. et al. 
v. Lane, Tenn. Ct. of App.).. .{[ 703,467. 


Owner’s Liability —Plaintiff’s automobile was damaged in an 
intersection collision with defendant’s car. Since the driver of 
defendant’s car was not operating her car as an agent for 
defendant or on a mission for defendant and under her 
instructions, defendant could not be held responsible for 
plaintiff's damages. (Anderson v. Carrick et al., La. Ct. of 
App.) . . .] 703,463. 

Presumption from Ownership of Vehicle.—Plaintiffs were in- 
jured through the negligent operation of defendant’s auto- 
mobile, Because the presumption, which arose from proof 
of ownership, that the automobile was used with the consent 
of the owner, the equivalent of agency under the law, was 
overcome by defendant’s uncontradicted testimony that the 
driver had taken the car without his knowledge, consent or 
authority, the jury’s verdict in favor of plaintiffs could not 
be upheld. (Rosenberg, d.b.a. Bennings Auto Parts Co. v. 
Murray et al., U. S. Ct. of App., D. C.)... 703,452. 


Agency Established by Proof of Registration of Car.—Where 
it was proved that an automobile was registered in the name 
of the defendant, the burden of proof was upon the defend- 
ant to show that at the time of the accident the car was 
not being operated in his service by his agent. (Pirkle v. 


Pirkle, Tenn. Ct. of App.). . .] 703,466. 


Limitation of Insurer’s Liability —Under a public liability auto- 
mobile insurance policy plaintiffs sought satisfaction of 
judgments procured against the named assured. The policy 
was ambiguous and a dispute arose as to whether defend- 
ant’s liability was limited to $5,000 for one person and 
$10,000 for one accident or $25,000 for one person and $50,000 
for one accident. After analyzing the general and special 
conditions of the policy, the court entered judgments 
on the greater liability basis, awarding plaintiffs full 
satisfaction for the judgments procured. (Sutcliffe, Admz., 
d.b.n., et al. v. American Lumbermen’s Mutual Casualty Co. 
of Til, U. S. C. C. A., 2nd C.)...9 703,472. 


Liability of Insurance Company for Negligence of Solicitor.— 
An insurance solicitor over whom the insurance company 
exercised no supervision as to his physical movements in 
his territory was an independent contractor for whose negli- 
gence the company was not liable, despite the facts that the 
company reserved the right to discharge the solicitor and 
the solicitor had agreed to abide by the rules and instruc- 
tions of the company. (American National Insurance Co. v. 
Poole, Tenn. Ct. of App.).. .] 703,470. 


Insurer’s Liability.—Plaintiff’s policy excluded liability for “any 
automobile owned in full or in part by, or registered in the 
name of, or hired by named insured or a partner thereof 
if the named insured is a partnership.” The automobile 
involved in the accident was owned by a partner of the 
named insured and the appeal court was of the opinion that 
the automobile was not covered by the policy. (American 
Mutual Liability Ins. Co. of Boston v. Meyer et al., d.b.a. 
George Meyer Company, et al., U. S. C. C. A., 3rd C.)... 
{ 703,457. 


Declaratory Judgment.—The petition for declaratory judgment 


of the owner and driver of the automobile which collided 
with the motorcycle on which defendants were traveling 
was denied because no claim had been asserted against the 
owner of the automobile and because other proceedings, 
affording the driver of the automobile adequate relief, had 
been filed. (Gitsis et al. v. Thornton et al., N. H. Supreme 
Ct.).. .§ 703,445. 


Car Driven Out of Driveway.—According to plaintiff's allega- 


tions, its insured had driven along the highway for some 
distance after emerging from a private driveway when it 
was struck by defendant’s car. Defendant’s version of the 
accident, which the physical facts, a signed statement by the 
insured and the testimony of witnesses supported, was to 
the effect that insured drove his car out of the driveway so 
closely in front of him that he was unable to avoid the 
collision. Defendant’s version was accepted and plaintiff's 
action was dismissed. (General Exchange Ins. Corp. v. Kelly, 
La. Ct. of App.).. .] 703,462. 


Three Vehicles Involved in Collision.—Suits were instituted to 


recover compensation for personal injuries and property 
damage sustained when an automobile collided with another 
vehicle and then with plaintiffs’ parked car. The driver of 
the first vehicle and his employer, a village, were held re- 
sponsible. (O’Connor v. Caputo et al.; Davis v. Same, N. Y. 
Supreme Ct., App. Div.).. .f] 703,446. 


Disregard of Warning Signal.—Where the driver of an automo- 


bile disregarded a warning signal which was being given 
by waving a flashlight, and drove his automobile into the 
place from which the signal was given, thereby crashing 
into a stalled car which was being turned around at the 
edge of the highway, the driver was guilty of negligence. 
(Perigan et al. v. Bolling, Tenn. Ct. of App.)...{ 703,468. 


Excessive Speed on Loose Gravel Road.—Driving an automo- 


bile at a speed of from thirty to forty miles per hour around 
a sharp curve on a country road of loose gravel construction 
constituted negligence which was a contributing proximate 
cause of a collision. (Ford v. Pifer, Tenn. Ct. of App.)... 
{ 703,469. 


Fall of Traffic Light Pole—Plaintiffs were injured when a 


traffic light pole fell into a street while efforts were being 
made by the police and members of a crowd to push down 
the middle of a rope that extended across the street and 
was attached to the pole close enough to the surface of the 
street to permit an automobile to pass over it, or when one 
of the front wheels of this automobile struck and ran over 
the rope after it had been forced down to a short distance 
above the street. Judgments entered in favor of the owner 
of the car, the operator of the car, and defendant city were 
affirmed on appeal. (Whalen v. Worcester Electric Light 
Co., Mass. Supreme Jud. Ct.)...{ 703,471. 


Family Purpose Doctrine—An automobile which was main- 


tained by the owner for use in the performance of his duties 
as constable was not a “family purpose” car, and the owner 
was not liable for the negligence of his minor son in driving 
the automobile where the son had no general permission 
to use the car and had no special permission to use it on 
the occasion when the accident occurred. The family pur- 
pose doctrine has no application where the relationship of 
agency is not established. (Jones v. Grubb, Jr. et al., Tenn. 
Ct. of App.)...9 703,465. 


Zigzagging Vehicles.—If a motorist is proceeding lawfully on 


his right side of the highway, he is not obligated to leave 
that side in order to avoid a collision with an automobile 
zigzagging in front of him. Applying this rule, the court 
entered a judgment in favor of the defendant, who was sued 
by the plaintiff for the recovery of compensation for per- 
sonal injuries sustained. (Edwards v. The Cincinnati Street 


Ry. Co., Ohio Ct. of App.).. . 703,447. 


Waiver of Incompetency of Jurors.—After an adverse verdict 


in a suit arising out of an automobile collision, defendant 
objected that certain of the jurors were incompetent in that 
they had already completed their three weeks’ service prior 
to the trial. Having omitted to examine or challenge the 
jurors, he was held to have waived all objections to their 
competency. (Conrad v. Kerby, Ohio Ct. of App.).. . {1 703,449. 
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